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orrick.com
Administrative Law Judge Christopher Larsen
United States Department of Labot Erin Connell
Office of Administrative Law Judges
Federal Building - E econneli@ortick.com
90 Seventh Street, Room 4-815 AV Eacio

San Prancisco, CA 94103-1516

Re: OFCCP v Oracle America, Inc.
OALJ Case No. 2017-OFC-00006

Dear Judge Larsen:

1 write on behalf of Oracle America, Inc. (“Oracle”} in response to your honot’s July 20, 2017 Order
on Pending Discovery Disputes.

As this Court has recognized, OFCCP has “accuse[d] [Oracle] of something so nasty that [people]
say prayess of gratitude every moning that no one has accused us of that.” CMC Transcript (May 9,
2017). Astonishingly, howevet, having made such allegations, OFCCP has yet to disclose to Oracle
the basic facts and legal theottes that form the basis of OFCCP’s lawsuit. Shortly after OFCCP
initiated this litigation, Oracle diligently setved a first set of requests for production of documents
on February 8, 2017; an amended set of special interrogatorties on June 12, 2017; and a 30(b)(6)
deposition notice on May 31, 2017. All three of these discovery requests closely track the
allegations in OFCCP’s Amended Complaint, and metely ask OFCCP to disclose to Oracle —
having very publicly' accused it of widespread recruiting, hiting and compensation discrimination —
the facts that purportedly suppott those allegations. This is Basic Discovery 101. Thete is no
question that more than six months into litigation, OFCCP has an obligation to provide meaningful

1Instead of providing information to Oracle in this litigation, OFCCP would rather provide information to
the press. See Google Deliberately Confuses Tts Emplovecs, Fed Says hitps: [ fwwwewired.com/story/google-
department-of-labor-gender-pay-lawsuit/ (July 25, 2017} (“[OFCCP tegional solicitor Janet] Herold says her
office could bring a statistical-based enforcement using the data. . . . In Oracle’s case, the DOL found a
standard deviation between 7 and 10, she says™) (emphasis added). OFCCP also issued a press release
announcing its litigation against Oracle and containing a link to the Amended Complaint, which continues o
reside on the landing page of OFCCP’s website.

https:/ /www.dol.gov/newsroom/releascs /ofcep/ofecp20170118-0.
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tesponses and documents. Instead, with rate exception, OFCCP has metely produced back to
Oracle the documentation Oracle produced to OFCCP 1o the underlying compliance teview.

By contrast, and in addition to the extensive information and documentation Oracle already
produced during the underlying compliance review, Oracle has produced more than 20,000 pages of
documients and nine witnesses in response to OFCCP’s 30(b)(6) deposition notice, and has agreed to
produce additional 30(b)(6) witnesses and fact witnesses. Additionally, Oracle has agreed to produce
thousands more pages of tesponsive docutments — including emails — and has agreed not only to
produce — but to create — an extensive database containing the job and compensation histories
(including starting salaties, in some cases dating back several years) for thousands of Oracle
employees, as well as extensive applicant information.*

Indeed, given Oracle’s good-faith efforts and willingness to compromise, the parties have resolved
almost all outstanding disputes with respect to OFCCP’s discovety requests to Oracle. OFCCP,
however, has stonewalled throughout this process, and taken wholly unreasonable positions.
Accordingly, almost no issucs have been resolved with respect to Oracle’s discovery requests to
OFCCP. Accordingly, the parties need the ALJ’s assistance in resolving their outstanding discovery
disputes. Ozracle tequests the opportunity to brief these issues — particulatly the complicated and
important issue of employee contact information (briefly addressed in Section 11, A, below).

1. ORACLE IS ENTITLED TO DISCOVER THE FACTS THHAT UNDERLIE THE
- COMPLAINT AND OFCCP HAS NOT BEEN FORTHCOMING®

A, OFCCP’s Document Production and Assertions of Privilege are Deficient

Oracle’s position: Oracle’s requests for documents track the allegations in the Amended Complaint.
Specifically, Oracle is seeking documents related to (1) statistical studies and compatisons related

2 The database of job and salary histoty information that Oracle is creating for OFCCP here is exactly the
type of information that Judge Berlin ordered Google was not obligated to produce in OFCCP v. Goggle, in
part because of the incredible burden involved.

3 At OFCCP’s insistence, Oracle has met and conferred with OFCCP for more than 20 hours regarding 86
document requests, 25 intettogatories and ten 30(b)(6) deposition topics. During these meet and confer calls,
OFCCP has feigned confusion over basic terms that appear in its own operative pleading, like “corpliance
review,” or claim that terms like “related to” are overbroad, even though OFCCP has used the same term and
Oracle agreed to adopt OFCCP’s definition of the term. To say the least, the process has been inefficient.
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to the allegations in the Amended Complaint’; (2) the identities of the alleged victims of
discrimination and alleged qualified comparators, and how OFCCP determined hoth sets of
groups’; (3) intetviews conducted, particularly documents that OFCCP is required to mamntain
pursuant to the Federal Contract Compliance Manual 2M00.£%; (4) audit/compliance review
documents related to QFCCP’s claim that Oracle refused to provide information in the audit’; (5)
the specific allegations of discrimination contained in OFCCP’s complaint’; (6) the specific
allegations that Oracle failed to conduct compensation or adverse impact analyses’; (7)
whether OFCCP made “reasonable efforts” to conciliate prior to bringing litigation'; (8)
communications with third parties regarding the allegations in the Aménded Complaint™; and (9)
case files regarding the allegations in the Amended Complaint."

In response to Oracle’s document requests, OFCCP produced Oracle’s documents back to it in an
effort to appear forthcoming, and limited its production to non-privileged documents contained in
its “investigation file.” On August 3, 2017, OFCCP represented it was agreeable to producing “non-
privileged, non-public, relevant, non-Otacle produced responsive documents within this Region,”
yet subsequent correspondence makes it unclear if OFCCP is willing to keep this commitment.
Even limiting discovery to this Region, however, is still insufficient. OFCCP refuses to search for —
much less produce — documents in its national office or other offices, even though it has identified
at least one witness located in another office and OFCCP tefuses to provide any assurance that there
are not relevant documents contained in those other offices.

Furthermore, Oracle is unable to determine the magnitude of documents OFCCP is withholding
based on purported ptivileges. Not only is OFCCP’s privilege log-hopelessly vague, ambiguous and
legally defictent, but many of OFCCP’s asserted privileges — including the deliberative process

More fundamentally, however, given the nature of the “concerns” expressed by OFCCP, this process and the
subjects covered reflect a clear recalcitrance to producing basic discovery to which Otacle is entitled.

4 Oracle REP Nos. 8-11, 14, 16, 24-25, 28, 30, 33, 28, 38-39, 42, 44, 47, 52, 54, 61, 64, 74-78, 80-81.

5 QOracle RFP Nos, 5-7, 12-13, 21-23, 26-27, 35-37, 40-41, 48-51.

& Oracle REP Nos. 17, 31, 45, 62, 83.

7 Oracle RFP Nos. 1, 65, 82,

8 Oracle RFP Nos. 2-4, 20, 26, 34, 40, 48, 53, 55-59, 80.

"9 Oracle RFP Nos. 66-69, 73.

10 Qracle RFP Nos. 71-72.
11 Oracle RFP Nos. 18, 32, 46, 63, 85.
12 Oracle RFPs, 15, 29, 43, 60. Oracle has withdrawn its RFPs Nos. 19, 70 and 79.
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privilege, informant’s privilege, “investigative files” privilege, work product privilege, attorney-client
privilege, and trial pteparation privilege — do not apply, are limited in scope, have been waived, ot
should be overtuled.”

OFCCP’s position: OFCCP has lodged a multitude of meritless objections against Oracle’s requests,
most often stating that'it is confused about the requests or believes the requests are overbroad, even
though they track the allegations in the Amended Complaint. OFCCP also attempts to justify its
objections by {inaccurately) arguing Otacle has made those same objections, and by contending its
failure to respond in a more meaningful way to Oracle’s discovery is due to Oracle’s alleged
“trefusal” to produce information to OFCCP. But this circular reasoning must be rejected. Even
setting aside OFCCP’s 18-month compliance review, Rule 11 mandates that OFCCP had to have
some basis for bringing this massive, high-profile lawsuit that it touts to the press. Oracle is entitled
to know that basis, and is entitled to know 1t zow.

" B. OFCCP Has Failed to Respond Fully to Oracle’s Intertogatories 1-21 and
Completely Failed to Respond to Interrogatories 22-25

Oracle’s position: Oracle’s 25 amended interrogatories' to OFCCP seek information regarding the
facts that support OFCCP’s allegations, including statistical analysis and alleged comparator,
similarly situated, and qualified individuals; names and contact information for certain individuals
with knowledge of the allegations in the complaint; anecdotal evidence of discrimination; and the
policies, practices, procedutes, and tests (if any) that OFCCP contends have a disparate impact.
OTFCCP “responded” to 21 of Oracle’s interrogatories, but the responses are either incomplete,
deficient recitations of OFCCP’s allegations in the Amended Complaint or generic descriptions of
information, and/or they simply refer to OFCCP’s document production. OFCCP completely
failed to tespond to four interrogatoties, 22, 23, 24 and 25.

13 Although the parties disagree about the application, scope, and waiver of privileges, Oracle does not believe
the parties have sufficiently met and conferred over privilege logs, and further believes it is premature to
address the issuc of privilege logs now, while the scope of the patties” document productions remains in
dispute, and is ongoing. In correspondence dated August 7 (yesterday), however, OFCCP indicated it may
taise the issue of privilege logs with the Court today. Otacle’s position is that it will produce a privilege log
once its document procuction is substantially complete, and expects OFCCP to amend its current privilege
log, as currently it is vague, ambiguous and insufficiently describes what is being withheld, and on what basis.
14 The parties agreed that Oracle would propound 25 amended interrogatoties on OFCCP without prejudice
to Oracle’s ability to request leave to propound more, if necessary.
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OFCCP’s position: OFCCP claims Oracle’s interrogatories ate “premature’” at this stage of the
litigation and that Oracle has impermissibly exceeded 25 mterrogatories. Neither position has merit.

C. QFCCP Has Agreed to Produce a Witness on Only One Topic in Response to
Oracle’s 30(b)(6) Deposition Notice

Oracle’s position: Oracle’s 30(h){6) deposition notice could not be more straightforward. It asks
OFCCP to designate a witness to testify regarding nine topics including the facts and statistical
analysis supporting the allegations in patagraphs 7, 8, 9, 10, 12 and 13 in the Amended Complaing
the policies, procedures, processes, or tests (if any) that OFCCP contends resulted in a dlspatatc
impact; anecdotal evidence of discrimination; and information about the documents concerning
these topics. OFCCP refuses to produce witnesses in response to this deposition notice with one
exception: on August 3, 2017, OFCCP agreed to produce a witness to testify about the basis for
OFCCP’s claim that duting the audit, Oracle “refused to produce” responsive documents.

OFCCP’s positon: OFCCP claims it does not have enough information to produce a withess on
these topics related to its Amended Complaint. If, in fact, this is true, Oracle is entitled to an
admission frtom OFCCP oz the record that it did not have any factual basis for bringing its lawsuit
against Oracle when it did. For this reason, Oracle is entitled to depose OFCCP’s 30(b)(0) witnesses
now, and before Oracle produces witnesses and additional data and documents to OFCCP.

IT. QFCCP’S DISCOVERY REQUESTS ARE OVERBROAD AND
DISPROPORTIONATELY BURDENSOME

Given OFCCP’s position that it cannot disclose to Oracle the basic facts and legal theoties
undetlying its Amended Complaint because it does not have them and still needs to learn those facts
through discovety, it is clear OFCCP is nof tailoring its discovery requests in any meaningful way, but
instead hopes to find the proverbial needle in the haystack by serving overbtoad, unduly
burdensome discovery requests that are not proportionate to the scope of the litigation.

A, OFCCP’s Requests fot Contact Information are Overly Broad,
Disproportionate, and Implicate the Privacy Rights of Oracle’s Employees

Oracle’s position: OFCCP has requested “[clontact information for all cutrent and former
employees in the PT1 job gtoup and Product Development, Information Technology, and Support
lines of business during the RELEVANT TIME PERIOD, including: full name, home address,
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home phone number, mobile phone numbet, and home /personal email address.” This
request encompasses several thousand current and former employees. 1t 1s also overbroad in
scope, unduly burdensome, disptoportional to the needs of the case, and seeks confidential
information that invades the privacy rights of individuals who ate not a patty to this action. In light
of the Court’s July 20, 2017 Order teferting to the OFCCP #. Google decision, Oracle offered to
produce contact information for 20 percent of the individual contributor (.., non-managerial} class
members from the Product Development, IT, and Suppott lines of business, subject to a Belaire
process administered by a third-party administrator, by which employees are provided notice and the
oppottunity to opt out of having their personal information disclosed by Oracle.”® Oracle’s ptoposal
provides OFCCP with a tailored and appropiiate sct of information while mitigating many of
Oracle’s concerns relating to overbreadth and privacy. The Belaire process Oracle suggests here also
was approved by the California Supreme Coutt in its recent decision of Willianms v. Superior Court. A
Belaire process is patticulatly appropriate here, as (a) there is no “attorney’s eyes only” provision to
the protective order, (b) OFCCP can keep the information in perpetuity, (¢} OFCCP can share it
with other government agencies including the FHOC, (d) OFCCP can use it in other Oracle mattets,
and (¢) OFCCP refuses to limit its request to names and addresses only (and instead insists on home
and mobile telephone numbers and personal email addresses).

15 Tn Goggl, Judge Berlin described in great detail the risks of improper access (such as hacking) of
government systems and the impact on employees’ personal private information in government files. He did
not address ot decide, however, the employees’ right of ptivacy under the California and U.S. constitutions
{as well as under common law), nor did OFCCP taise this issue in its July 14 lettér to the Court even though
the California Supreme Coutt recently addressed the issue in a private class action context. ez William. v.
Superior Court, No. 8227228, 2017 WL 2980258 (Cal. July 13, 2017).

16 Oracle does not include here an analysis of the significant body of case law confirming that a Belaire process
is appropriate, but instead tequests briefing on the issue and for now, directs the Court’s attention to three
recent federal cases in California where a Belgire process was ordered under ciecumstances less egregious than
in this case. See Murphy v. Targer Corp., No. 09CV1436-AB WMC, 2011 WL 2413439 (S.D. Cal June 14,
2011) (ordeting an opt-out Belzirs procedure for contact information for 10 percent of the class because
“employees likely provided their contact information to Target as a condition of employment and with the
understanding or expectation that Tatget would not disclose this information externally”); «A/dupa v. Fowler
Packing Co. Inc., 310 ER.D. 583, 589 (E.D. Cal. 2015) (ordering an opt-out Belaire procedure for a sampling of
contact information, even though there was already a protective order in place); Willner v. Manpawer, Ine., No.
C 11-2846 JST (ME]), 2012 WL 4902994 (N.D. Cal. Mar. 27, 2013)(ordering an opt-out Be/aire procedure
despite existence of a protective order where the information sought included telephone numbers because
“[c]ontact by telephone constitutes a more sexjous invasion of privacy because the putative class members
cannot ighote a telephone call the same way they can ignote a solicitation that atrtives by mail™).
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OFCCP’s position: During the meet and confer process, OFCCP explained that it intends to seek
the contact information for only the putported “victim” class, meaning the individuals OFCCP
claims Oracle discriminated against at HQCA. Yet this tequest still encompasses thousands of
current and former Otracle employees, some of whom are managers senior enough to bind the
company, and some of whom make the very compensation and hiring decisions that OFCCP claims
constitute discrimination against othet class members. OFCCP also claims the protective order s
sufficient to protect these employees’ contact information. But as described above, the protective
order here is not nearly strong enough to alleviate Oracle’s concerns, nor does it address Oracle’s
concerns about providing the constitutionally-protected contact information to the government, a
party to this litigation. It also fails to address Oracle’s concerns about secutity.

Given the importance and magnitude of this issue conceming employee contact information, Oracle
respectfully requests the opportunity to fully brief it through motion practice.

B. OFCCP’s Requests for So-Called “Mandated Analyses” Are Based On a False
Premise and Seek Documents Not Relevant to. This Litigation

Oracle’s position: OFCCP seeks adverse impact analyses and validity studies purportedly “required”
by the Uniform Guidelines on Employee Selection Procedures,” as well as “internal pay equity
analyses” and “analyses of the total employment process” purportedly required by OFCCP’s
regulations. With respect to the adverse impact analyses and validity studies, these requests ate
overbroad and seek information not relevant to OFCCP’s claims, as neither the Amended
Complaint not the Notice of Violation (“NOV™) allege that Oracle engaged in disparate impact
disctimination, nor do they allege Otracle used an employee selection device that has an advetse
impact. Similarly, OFCCP’s interrogatoty responses do not identify any employee selection
procedute at issue in this litigation.”® With respect to any internal pay equity analyses, any such
analyses are 7o/ mandated by OFCCP’s tegulations (as claimed by OFCCP), and to the extent Oracle
conducted any other analyses tegarding its compensation data, they are privileged. Similarly, despite
multiple tequests from Otacle, OFCCP has failed to clarify the documents it seeks related to any
“analyses of the total employment process,” which Oracle has asserted is vague, ambiguous,
ovetbroad, and unduly burdensome.

17 QFCCP RFP Nos. 78, 79, 87 and 88.

18 Even if an employee selection device had been identified by OFCCP and was at issue here, any adverse
impact analysis or validity study conducted by Oracle or on Oracle’s behalf very likely would be covered by
the attotniey-client ptivilege and/or attorney work product doctrine.

OHSUSA:767185784.9




orrick

John Christopher Larsen
August 8, 2017
Page 8

OFCCP’s position: OFCCDP claims these analyses are televant and not privileged. It relies on
OFCCP ». [BS USA Holdings, No. 2015-OFC-1 (OALJ Nov. 25, 2016} in support of its position,
which it submitted to the Court on July 14, 2017, That ordet is inapposite, however, both because
there was no dispute regarding the relevancy of the internal audits, and because the ALJ found they
were not privileged based on the specific facts and citcumstances at issue in that case.

C. The Court Should Not Impose OFCCP’s Arbitrary and Premature Schedule
for Document Production

Oracle’s position: OFCCP has asked this Court to impose on Oracle a unilateral production
schedule based on arbittary dates selected by OFCCP. While Oracle is working in good faith to
obtain, review, and produce the documents and data requested by OFCCP as quickly as possible, it
sitnply cannot set a specific date for completion at this time given the many variables' and
complexities involved in obtaining this information. Moreover, as illustrated by this letter, the
parties need the Coutt’s assistance in tresolving their outstanding discovery disputes, which in turn
will inform the scope of both sides’ discovery obligations. Before these outstanding discovery
disputes ate resolved, it is impossible to say how long it will take either side to complete its
document production.

OFCCP’s posidon: OFCCP claims a production schedule is needed for discovery to proceed in a
timely, otdetly fashion. But OFCCP ignotes that its requests are overbroad, unduly burdensome,
and disproportionate to the needs of this case. OFCCP cannot have it both ways. It cannot ignore
the magnitude and scope of the discovery obligations it seeks to impose on Oracle, while at the
same time cxpect Oracle to meet those obligations in an unreasonably short time petiod.

19 One such vatiable is the Court’s final decision on the end date for liability and discovery in this matter,
following the Court’s June 19, 2017 Otder to Show Cause. Another variable is the ongoing process of email
production, whereby the patties agreed to cettain search terms and/or date parameters for the review of an
initial sample set of emails, but will need to meet and confer further regarding the ultimate scope and use of
search terms (if any) to be used for emails beyond the initial sample set.
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We look forward to discussing these issues further with you on August 14, 2017,

o

Respectfully submitted,

E;W Lo RIS

Erin M. Connell, Esq.

Rl Gary Siniscalco
Warrington S. Parker IT1
Ian Eliasoph, Esq., Attorney for OFCCP
Norman Garcia, Esq., Attorney for OFCCP
laura C. Bremer, Esq., Attorney for OFCCP
Matc A. Pilotin, Bsq., Attorney for QFCCP
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